Volume 25
Issue 1 Winter 1995
Winter 1995

Recognizing Na Kanaka Maoli's Right to Self-Determination
Lisa Cami Oshiro

Recommended Citation
Lisa C. Oshiro, Recognizing Na Kanaka Maoli's Right to Self-Determination, 25 N.M. L. Rev. 65 (1995).
Available at: https://digitalrepository.unm.edu/nmlr/vol25/iss1/5

This Notes and Comments is brought to you for free and open access by The University of New Mexico School of
Law. For more information, please visit the New Mexico Law Review website: www.lawschool.unm.edu/nmlr

RECOGNIZING NA KANAKA MAOLI'S RIGHT
TO SELF-DETERMINATION
"Ua mau ke ea o ka 'dina i ka pono."
-King Kamehameha III, "Kauikeaouli," 1843
INTRODUCTION
Resolving that the Hawaiian nation would survive the threats of foreign
takeover and live through justice, King Kamehameha III proclaimed, "Ua
mau ke ea o ka 'ina i ka pono" (the sovereignty of the land is perpetuated
through righteousness).' These words continue to motivate na kanaka
maoli2 (the real people), the indigenous people of Hawai'i, in their pursuit
of self-determination and sovereign status among the nations of the world.
The sovereignty movement of nd kanaka maoli is more than a decade
old and continues to grow stronger.3 Once considered crazy and radical,
the movement now has widespread public support. 4 On January 17, 1993,
over ten thousand people crowded around 'Iolani Palace in Honolulu,
Hawai'i, to commemorate and relive the January 17, 1893, overthrow
of Queen Lili'uokalani and the Kingdom of Hawai'i. 5 Some kanaka maoli
have refused to recognize the authority of the State of Hawai'i and the
United States and their presence in the Hawaiian islands. 6 Nd kanaka
maoli strongly assert their right to self-determination.
As indigenous people, na kanaka maoli possess the inherent right to
self-determination. 7 However, the enforceability of this right in domestic
and international fora faces serious obstacles. The rights of individuals
and groups under the Constitution and laws of the United States do not

I. See GAVAN DAWS, SHOAL OF TIME: A HISTORY OF THE HAWAIIAN ISLANDS 117 (1968).
2. Na kanaka maoli is the Hawaiian phrase referring to the indigenous people of Hawai'i who
are often referred to in Anglo-American terms as Native Hawaiians. Na kanaka maoli used this
phrase to identify themselves to western explorers upon first contact. NW is the plural form of the
definite article "the."

MARY KAWENA PUKUI ET AL., THE POCKET HAWAIIAN DICTIONARY 112 (1975).

Na is dropped whenever determiners other than the plural "the," such as "some" and "other"
are used. Kanaka means "human being, person, individual." Id. at 55. Maoli means "native,
indigenous, genuine, true, real." PUKUI, supra, at 104. NJ kanaka maoli means "the real people."
The term "Native Hawaiians" is used often in legislation enacted by the United States Congress
and the State of Hawai'i. The phrase is used interchangeably with na kanaka maoli.
3. Susan Essoyan, First Hawaiians Seek Return to Some Sovereignty; Few Want to Revert to
a Monarchy. But Many Seek Self-Determination Such as American Indians Have, L.A. TIMES, July
22, 1992, at A5; Robert Reinhold, A Century After Queen's Overthrow, Talk of Sovereignty Shakes
Hawaii, N.Y. TIMES, Nov. 8, 1992, § 1, at 24; Lou Cannon, Waving (and Lowering) Flag in
Hawaii; Pride, Anger Result as Governor Pushes Native People's Cause on Coup's Centennial,
WASHINGTON POST, Jan. 17, 1993, at A33.
4. Essoyan, supra note 3.
5. 10,000 Mark Hawaiian Monarchy's End, L.A. TIMES, Jan. 18, 1993, at A9.
6. Reinhold, supra note 3; Poka Laenui, Hawaiian Dialogue, in HE ALo A HE ALO: HAWAIIAN
VOICES ON SOVEREIGNTY 125 (1993).
7. See infra notes 107-43 and accompanying text.
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include the rights of indigenous peoples to self-determination. Therefore,
indigenous peoples under the dominion and control of the United States
must turn to international law for the source of their right to selfdetermination. The right to self-determination, however, currently lacks
enforceability in the international arena. Nonetheless, nd kanaka maoli
must continue to generate public awareness and support for their efforts
in order to advance their own self-determination efforts as well as those
of all indigenous peoples.
This Comment will analyze the bases upon which na kanaka maoli
assert their right to self-determination. First, it will review both the
history of the Kingdom of Hawai'i through its overthrow, and the history
of Hawai'i as a territory of the United States. This history will specifically
identify the various actors who used threats of violence against Hawai'i
and violated treaties and principles of international law. Second, it will
analyze the principle of self-determination and its use and development
in the United States and in the international community. Third, it will
explore the enforceability of the right to self-determination. Fourth, it
will look at the various bases upon which na kanaka maoli should exercise
their right to self-determination. Finally, this article will present the
writer's prediction of what the sovereignty movement of na kdnaka maoli
will involhe.
I.

HISTORY

An Independent and Self-Governing People
Ala kdnaka maoli were an independent and self-governing people who
inhabited the Hawaiian archipelago for over two thousand years before
encountering non-indigenous peoples.8 Na kanaka maoli had their first
contact with people from outside of Hawai'i when British explorer Captain
James Cook sailed into the islands in 1778. 9 Captain Cook named the
islands which he "discovered" the Sandwich Islands after the Earl of
Sandwich.' 0 What Captain Cook and his crew found was a friendly, selfgoverning people. Each of the islands was governed independently until
they were united into the Kingdom of Hawai'i by King Kamehameha in
1810."1 N- kdnaka maoli thrived on a subsistence economy and possessed
a distinct language, religion, and culture.
A.

Recognized Sovereignty in the International Community
When foreign encroachment threatened to destroy the sovereignty of
Hawai'i, Hawai'i's rulers sought protection through international alli-

B.

8. See RICH BUDNICK, STOLEN KINGDOM: AN AMERICAN CONSPIRACY 8 (1992).

9. Id.
10. See LILI'UOKALANI,

HAWAI'I'S STORY, BY HAWAI'I'S QUEEN xvii (1964).

The publisher did

not include the glottal stop (') or the macron (e.g., a) in the title or text. However, this author
has inserted these diacritical marks throughout this article in order to reflect proper usage of the
language of na kanaka maoli.
11. SAMUEL M. KAMAKAU, RULING CHIEFS OF HAWAI'I 197 (1961).

Winter 19951

RIGHT TO SELF-DETERMINATION

ances. 12 Hawai'i formally negotiated its first international treaty in 1826.' 3
This was a treaty with the United States which aimed at promoting
navigation and friendship.14 The United States, however, failed to ratify
this treaty. 5
It was not until 1842 that Hawai'i made progress towards recognition
as a member of the international community. In that year, King Kamehameha III sent a delegation to secure formal recognition by the
United States, Great Britain and France. 6 The Tyler Doctrine, named
for United States President John Tyler, was the first formal recognition
of Hawai'i's sovereignty and independence, 17 and was issued on December
30, 1842. On December 19, 1842, United States Secretary of State Daniel
Webster stated in a letter to the visiting Hawai'i delegation that:
The Government of the Sandwich Islands ought to be respected; that
no power ought either to take possession of the islands as a conquest,
or . . .colonization, and that no power ought to seek for any undue

control over the existing Government, or any exclusive privileges or
preferences in matters of commerce." s

French and British recognition of Hawai'i's independence came a year
later' 9 following attempts by both countries to exert control over the
Kingdom of Hawai'i. French and British warship commanders had threatened war upon the Kingdom of Hawai'i in 1839 and 1843,20 respectively,
demanding among other things, that the Kingdom of Hawai'i recognize
their land claims, decrease taxes on their imports, and provide for juries
composed of foreigners. 2' To avoid bloodshed, King Kamehameha III
signed an agreement with France, known as the Laplace Convention, in
1839.22 On February 25, 1843, King Kamehameha III responded to British
aggression by temporarily ceding Hawai'i "under protest ' 23 to Great
Britain, subject to the review of the British Government. 24 On July 31,
1843, a British naval officer recognized King Kamehameha III as Hawai'i's
sovereign. On November 11, 1843, England and France signed a joint
declaration recognizing Hawai'i's independence and pledged to mutually
honor Hawai'i's integrity. 25 The United States refused to sign this dec-

12. BUDNICK, supra note 8, at 12.

13. Id.
14. Id.
15. Id.
16. Id. at 14.
17. Id.
18. Id. (citing letter from Daniel Webster, United States Secretary of State, to Hawaiian delegation
(Dec. 19, 1842) (on file with the U.S. Congress, House Executive Documents, 53d Cong., 2d Sess.,
1895, p. 44) [hereinafter Blount Report]).
19. Id. at 15.
20. Id. at 12.
21. See id.at 13, 15.
22. Id. at 13 (citing RALPH S. KUYKENDALL, THE HAWAIIAN KINGDOM, VOL. 1, 1778-1854,
FOUNDATION & TRANSFORMATION 40-43 (1968)).
23. Id. at 15 (citing Blount Report, supra note 18, at 50).
24. Id. (citing Blount Report, supra note 18, at 49).
25. Id.
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laration, preferring to rely on its Tyler Doctrine. 26 The United States
therefore avoided the binding nature of the declaration.
The Tyler Doctrine served only as a warning to other countries not
to interfere with the affairs of Hawai'i. In this respect, it bore a relation
to the earlier Monroe Doctrine. The Monroe Doctrine was an "anticolonization" doctrine pronounced by United States President James
Monroe in his annual message to Congress on December 2, 1823, during
a war between Spain and the nations of Latin America. 27 The Monroe
Doctrine warned Europe not to meddle in the affairs of the Western
Hemisphere. 28 Although some scholars see the Monroe Doctrine as a
declaration of the independence of the Latin American nations, one can
also see it as a unilateral policy of the United States to protect its
interests.29 Under this latter view, the Latin American nations were merely
incidental, rather than intended, beneficiaries of the Monroe Doctrine.
Indeed, the Monroe Doctrine provided no safeguards against the United
States violating the sovereignty of certain Latin American states itself.
The Tyler Doctrine warned other countries not to annex Hawai'i;30 in
other words, not to meddle with the interests of the United States.
President Tyler announced that the United States sought no exclusive
control over the Hawaiian government and that it was content with
Hawai'i's independent existence. 3' However, President Tyler's announcement also contained the caveat, "but should events hereafter arise to
require [the United States] to make a decided remonstrance against the
adoption of an opposite policy, it will be done ... "32 Thus, the United
States did not make any commitments contrary to its policy of "manifest
destiny. "I
C. Growing Foreign Interests
When American 4 interests were threatened by the friendly relations
between nd kanaka maoli and other foreign countries, Americans in the
United States and in Hawai'i took action. American businessmen and
government officials perceived that these relations jeopardized the United
States' economic and military interests.

26. Id. at 16.
27. RAUL DIEZ DEL MEDINA, AUTOPSY OF THE MONROE DOCTRINE: THE STRANGE STORY OF INTERAMERICAN RELATIONS 21 (1934).

28. BUDNICK, supra note 8, at 14.
29. DIEZ DEL MEDINA, supra note 27, at 11.
30. BUDNICK, supra note 8, at 14.
31. Id. (citing Blount Report, supra note 18, at 39-40).
32. Id.
33. "Manifest destiny" originated around the time of the Declaration of Independence as a
nationalist doctrine that God had chosen the American settlement to exemplify the natural right of
all mankind to choose their own form of government. ALBERT K. WEINBERG, MANIFEST DESTINY:
A STUDY OF NATIONALIST EXPANSIONISM nI AMERICAN HISTORY 16-17 (1935). "Manifest destiny"
evolved into an expansionist doctrine that Americans must share their freedom with others through
the incorporation of other territories into their domain. Id. at 107.
34. The term "American" is used in this comment to refer to the various actors, missionaries,
businessmen, government officials, and others, either from the United States or descendants of those
from the United States.
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In 1875, King Kalakaua negotiated a reciprocity treaty with the United
States in order to increase the wealth and importance of the Hawaiian
kingdom. Annexationists viewed the treaty as furthering their interests,35
as evidenced by the following statement in March, 1875, by Senator
Aaron Sargent (R-California):
The effect of the treaty is to encourage Americans to go there and
make [Hawai'i] an American colony ....
ilt will cost us nothing
to buy it ... because it will be in our possession as Texas was in

our possession by the American population supplanting in influence
and in numbers the Mexicans or Spaniards, by this influence which
follows the trade and inducements to go there, making it an American
colony.36

On December 1, 1881, United States Secretary of State James Blaine
expressed his beliefs, in a letter to United States Minister Comly, that:
[tihe Hawaiian Islands can not be joined to the Asiatic system. If
they drift from their independent station it must be toward assimilation
and identification with the American system, to which they belong
by the operation of natural laws and must belong by the operation
of political necessity.17

Secretary of State Blaine also displayed smug racial superiority in that
same letter, in which he said:
[t]he decline of the native Hawaiian element in the presence of newer
and sturdier growths must be accepted as an inevitable fact, in view
of the teachings of ethnological history ....

The problem of re-

plenishment of the vital forces of Hawai'i presents itself for intelligent
solution in an American sense-not in an Asiatic or British sense
38

Blaine, an expansionist, organized to promote annexation of Hawai'i by
the United States. He appointed his friend, John L. Stevens, as United
States Minister to Hawai'i1 9 Stevens eventually conspired to overthrow
the Kingdom of Hawai'i and encourage annexation. 40 Annexationists and
"reformers" organized to protect their interests.
The American "reformers" were anxious to exert political control. On
July 6, 1887, they handed King Kalakaua a new constitution and gave
him 24 hours to sign it, which he did after a few hours of argument
and discussion. 4 1 King Kalakaua did not have much choice in signing the
new constitution as there was a plot to assassinate the King if he refused

35. See MERZE TATE, THE UNITED STATES AND THE HAWAIIAN KINGDOM: A POLITICAL HISTORY

41 (1965).
36. BUDNICK, supra note 8, at 40 (citing SYLVESTER K.
1842-1898, at 138 (1945)).
37. Blount Report, supra note 18, at 1157-62.
38. BUDNICK, supra note 8, at 49.
39. Id. at 47.
40. Id.
41. Id. at 67.

STEVENS, AMERICAN EXPANSION IN HAWAI'I,
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to sign the constitution.42 Thus, the 1887 Constitution is known as the
Bayonet Constitution. 3
The new constitution called for a new Cabinet made up of four
American businessmen and one British businessman. The Bayonet Constitution gave control of the government to the foreign planters and
businessmen by:
1) reducing the King to a ceremonial leader;
2) eliminating most of the monarch's power;
3) prohibiting the monarch from dismissing a Cabinet member without
approval from the Legislature;
4) requiring the monarch to sign all bills and resolutions (even those
that he had vetoed);
5) establishing property and income requirements for voting and holding office;
6) requiring all voters to sign an oath supporting the 1887 Constitution;
and
7) excluding all people born in Asia from voting."
The provision establishing property and income requirements for voting
and holding office denied most kanaka maoli political participation. Most
kanaka maoli did not hold title to land because they did not obtain title
to lands under a foreign system which conflicted with their cultural and
spiritual understanding of their relation to the land. The Cabinet and
Legislature were thus dominated by American and British businessmen.
The Bayonet Constitution increased the power of foreigners in Hawai'i
and diminished the power of no knaka maoli.
D. Illegal Overthrow of the Kingdom of Hawai'i
On January 20, 1891, King Kalakaua died. Lili'uokalani's succession
to her brother, King Kalakaua, threatened to disrupt the American control
of Hawai'i. Lili'uokalani was a strong and outspoken critic of American
influence in the Islands and King Kalakaua's concessions to foreign
interests. 45 Due to her known outspokenness, the foreigners decided that
upon her succession, further measures would be required to "protect"
American interests. Immediately after King Kalakaua's death and before
his funeral, the Cabinet of Ministers called together the members of the
Council. 46 When the Council was assembled, the Cabinet sent for
47
Lili'uokalani without informing her of the purpose of the meeting.
When Lili'uokalani learned that the Cabinet and Council were assembled
to witness her taking the oath of office, she objected at once. 4 However,

42.
43.
44.
45.
46.
47.
48.

LILI'UOKALANI, supra note 10, at 181-82.

Id. at 182.
BUDNICK, supra note 8, at 68.
See id. at 70-71.
LILI'UOKALANI, supra note 10, at 209-10.
Id. at 210.
Id.
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the Cabinet, which had controlled the late King Kalakaua, had decided
that Lili'uokalani must take the official oath then and there. 49 The Cabinet
then forced her to take the oath of office, to uphold the Constitution
of the Kingdom of Hawai'i, the Bayonet Constitution. 0
Immediately following Queen Lili'uokalani's taking of the oath, the
Ministers informed the Queen of their intent to continue in their positions
of control." Under the Bayonet Constitution, the Queen could not dismiss
5 2
a Minister and appoint a new one without the approval of the Legislature
which the Cabinet controlled. Thus, the Cabinet continued to govern
Hawai'i.
In 1892, na kanaka maoli from all parts of Hawai'i petitioned the
Queen for a new constitution. 3 Of the estimated 9,500 registered voters,
approximately 6,500, or two-thirds, signed the petitions.14 The American
businessmen who sought to control the government of Hawai'i saw that
na kanaka maoli were asserting their desire for a return to Hawaiian
self-government. On January 17, 1893, United States Minister John L.
Stevens recognized the Provisional Government which was to replace the
government of Queen Lili'uokalani 55 The Provisional Government was
headed by American businessman Sanford Dole, who would later become
president of the Provisional Government, and was dominated by fifteen
Americans.16 Nd kanaka maoli were not represented in the Provisional
Government.17
Stevens and the Provisional Government were supported by the presence
of United States Marines who landed in Honolulu under the pretense
that Queen Lili'uokalani would deliver a new constitution which might
threaten the life and property of Americans.5 8 The Provisional Government
then called upon Queen Lili'uokalani and demanded her abdication. Queen
Lili'uokalani did not abdicate, but only yielded her throne temporarily 59
under protest, stating:
I, Lili'uokalani, by the grace of God and under the constitution
of the Hawaiian kingdom Queen, do hereby solemnly protest against
any and all acts done against myself and the constitutional government
of the Hawaiian kingdom by certain persons claiming to have established a Provisional Government of and for this kingdom.
That I yield to the superior force of the United States of America,
whose Minister Plenipotentiary, His Excellency John L. Stevens, has
caused United States troops to be landed at Honolulu, and declared
that he would support the said Provisional Government.

49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.

Id.
Id.
Id.at 211.
See supra text accompanying note 44.
LILi'UOKALANI, supra note 10, at 230-31.
Id. at 231.
BUDNICK, supra note 8, at 121.
Id. at 118.
Id.
Id. at 105.
Id. at 124.
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Now, to avoid any collision of armed forces, and perhaps the loss
of life, I do, under this protest and impelled by said forces, yield
my authority until such time as the Government of the United States
shall, upon the facts being presented to it, undo .. . the action of
its representative, and ieinstate me in the authority which I claim as
the constitutional sovereign of the Hawaiian islands. °
Queen Lili'uokalani truly believed that the United States would restore
the Kingdom of Hawai'i. Queen Lili'uokalani later wrote, "It had not
entered into our hearts to believe that these friends and allies from the
United States . . . would ever go so far as to absolutely overthrow our
seize our nation by the throat, and pass it over
form of government,
' '61
to an alien power.
Queen Lili'uokalani sent appeals to United States President Benjamin
Harrison and to President-elect Grover Cleveland. Ignoring Queen
Lili'uokalani's appeal and denying United States involvement, President
Harrison urged the Senate to act promptly on an annexation treaty
submitted by the Provisional Government. 62 However, this was not done
before he left office on March 3, 1893.
In the meantime, the Provisional Government needed military assistance
in order to insure its own existence. The Provisional Government sought
support from the United States through John L. Stevens. On February
1, 1893, Stevens established a protectorate over Hawai'i, requesting continued assistance from the U.S.S. Boston, and raised the American flag
63
over Hawai'i.
Upon taking office, President Cleveland withdrew the annexation treaty
from the Senate for further examination.6 After an investigation by
former United States Congressman James Blount, 65 President Cleveland
reported his findings to Congress on December 18, 1893, acknowledging
America's guilt. 66 United States Attorney General Richard Olney urged
President Cleveland not to order the use of force by U.S. troops to
restore Queen Lili'uokalani to her throne because Congress should make
the decision on whether to use force.6 1 President Cleveland appointed
and sent Albert Willis as the new Minister to Hawai'i. Willis took to
Hawai'i an apology for the overthrow of the Kingdom of Hawai'i and
a request that the Provisional Government restore Queen Lili'uokalani
to her throne.
The Provisional Government ignored this request. Provisional Government Chairman Dole responded by stating that President Cleveland did
not have the right to interfere in the affairs of the Provisional Gov-

60. LILI'UOKALANI, supra note 10, at 387-88.
61. Id. at 368.
62. BUDNICK, supra note 8,at 131-32.
63. Id. at 127.
64. Id. at 132.
65. Id. at 133.
66. Id. at 151-52.
67. Id. at 144.
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ernment. 6 He added that the Provisional Government was not responsible

for the wrongful conduct of the American troops and that it would have69
overthrown the Hawaiian government without the aid of the soldiers.
Congress adhered to a policy of noninterference and condemned the
actions of United States Minister Stevens. 70 However, this same policy
prevented it from taking any actions to restore Queen Lili'uokalani to
her throne. 71 The Provisional Government continued to govern Hawai'i,
waiting for the return of an annexationist administration. 2
Queen Lili'uokalani eventually abdicated her throne, but not of her
own free will or of the free will of na kanaka maoli. Knowing that the
Queen would do anything to prevent the loss of lives, the Provisional
Government secured the Queen's abdication by threatening the lives of
nd kanaka maoli. Na kanaka maoli who plotted to overthrow the Provisional Government in a failed revolt on January 16, 1895,' 7 received
death sentence penalties. 74 The Provisional Government told Queen
Lili'uokalani's supporters that the Queen could save their lives by giving
up all rights to the throne. Thus, Queen Lili'uokalani formally abdicated
her throne. 75 Neither the Queen nor her followers, however, knew that
the Provisional Government had decided, two weeks earlier, to commute
all the death sentences. 76 Consequently, Queen Lili'uokalani's abdication
appeared voluntary, rather than necessary for the protection of the lives
of some kanaka maoli.
E.

Opposition to Annexation
On July 4, 1894, the Provisional Government adopted and proclaimed
a new Constitution and a new independent Republic of Hawai'i. 77 The
Constitution called for Hawai'i's annexation by the United States; however, no more than six kanaka maoli were present in the Hawai'i Legislature when it adopted the Constitution, 78 and the Provisional Government
did not hold a public vote on the issue. 79 While the Provisional Government favored annexation, nZt kanaka maoli opposed it.
Queen Lili'uokalani and other kanaka maoli traveled to Washington,
D.C., to oppose annexation. However, even though they were able to
generate strong opposition to annexation, other international events and

68. Id.at 157.
69. Id.
70. Id. at 158-62.
71. Id.
72. Id. at 166. The Provisional Government recognized that as long as Grover Cleveland was
President, annexation was not possible. Id.
73. Id.
74. Id. at 167.
75. Id.
76. Id.
77. Id. at 166.
78. Id. at 186.
79. Id. at 171.
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a resourceful pro-annexation administration secured Hawai'i as an annexed
territory of the United States.
President William McKinley, an annexationist, was inaugurated in March
1897. Three months later, he submitted an annexation treaty to the United
States Senate. 80 Many interest groups in the United States and Hawai'i
opposed annexation, urging the United States not to establish an imperialistic policy in the Pacific. 8' By December 1897, the Senate had not
acted upon the treaty, revealing a lack of total support for annexation.
Acknowledging that annexation lacked the necessary two-thirds support
in the Senate for a treaty, President McKinley suggested a joint
resolution
82
which required a mere simple majority vote in each house.
The Spanish-American War in 1898 heightened the military importance
of Hawai'i in the minds of annexationists. Maneuvers in the Pacific
highlighted the strategic importance of the Hawaiian islands.83 Furthermore, victory in the Philippines provided the thrust that gave Hawai'i
to the annexationists. Three days after the United States' victory at
Manila Bay, Congressman Francis Newlands (D-Nevada) introduced an
annexation resolution in the House of Representatives.8 4 The House approved the Newlands Resolution, 209 to 91, on June 15, 1898.85 The
Senate defeated an amendment requiring all adult Hawaiians to approve
annexation by a vote, 86 suppressing self-determination. The Senate passed
the Newlands Resolution, 42 to 21, with 26 abstentions, on July 6, 1898.87
Nal kiinaka maoli opposed annexation, but the foreign residents of
Hawai'i had a stronger political voice. In 1897, about 29,000 of the
31,000 kanaka maoli living in Hawai'i submitted a petition to Congress
protesting American annexation .88 However, the pro-annexation majority
ignored the voices of no kanaka maoli.
F.

Long Road to Statehood
Hawai'i remained a territory for over fifty years before becoming a
state in 1959. Although the Hawai'i Territorial Legislature petitioned
Congress for statehood in 1903,89 the Congress did not have the necessary
votes to admit Hawai'i into the United States. American sugar plantation
owners and other businessmen desired statehood, anticipating the lifting
of trade tariffs and other barriers to their economic success. Both opposition to and support for Hawai'i's statehood existed in Congress.

80. Id.at 173.
81. Id.
82. Id.
83. Id. at 175.
84. Id. at 178.
85. Id.at 179.
86. Id.
87. Id. at 180.
88. Id. at 186-87. A Congressional investigation of this petition alleged that many names on it
were fraudulent. Id.at 187. This was never proven, however.
89. BUDNICK, supra note 8, at 188.
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Among the reasons for opposition was an anti-imperialism sentiment 9°
and the prejudice of some members against the "mongrel breed" of
9
natives in Hawai'i. 1
Hawai'i's citizens decided to advocate statehood at its first plebiscite
in 1940,92 albeit, without the support of no kanaka maoli. At the time
of voting on the issue of statehood, n kanaka maoli constituted less
than fifteen percent of the population in Hawai'i. 93 Most kanaka maoli
opposed becoming a state of the United States. On March 18, 1959, the
United States Congress provided for Hawai'i's admission as the fiftieth
state when it enacted the Hawai'i Admissions Act. 94 Hawai'i's statehood
was a victory for American businessmen but not for nd kanaka maoli.
G.

Trusteeship Under the Hawaiian Homelands Act and the Hawai'i
Admissions Act
In addition to the loss of land and power, nd kdnaka maoli suffered
a dramatic decline in population and spirit. No kanaka maoli lacked the
immunity to many diseases introduced into their homeland. An estimated
population of one million occupied Hawai'i in 1778, declining to approximately 40,000 in 1890. 95 Na kanaka maoli's spirit declined with the
decrease in population and the introduction of foreign systems and ways
of life. The health, education, and general well-being of na knaka maoli
were poor.
The United States was not entirely insensitive to the plight of na
kanaka maoli. After witnessing their decline, the United States Congress
enacted legislation creating trusts for na knaka maoli. Federal legislation
and appropriations continue to address the problems which nd kanaka
maoli face today.
In 1920, while Hawai'i was a territory of the United States, Congress
enacted the Hawaiian Homelands Act of 192096 to provide for Hawaiian
homesteads after a study of the condition of the indigenous population
revealed the political, social, and economic displacement of the indigenous
population. The Homelands Act did not benefit all kanaka maoli, however. Under the Homelands Act of 1920, Native Hawaiian beneficiaries
were defined as persons of at least fifty percent blood quantum. Upon

90. See id. at 173.
91. See id.at 172.
92. Id.at 190.
93. See 92 CONG. REC. app. 1440-41 (daily ed. Mar. 18, 1946) (extension of remarks of Hon.
Joseph R. Farrington).
94. Hawai'i-Admission into Union, Pub. L. No. 86-3, 73 Stat. 4 (1959) [hereinafter Hawai'i
Admissions Act].
95. See HAUNANI-KAY TRASK, FROM A NATIVE DAUGHTER: COLONIALISM & SOVEREIGNTY IN HAWAI'I
7 (1993). In contrast, pro-annexationists estimated the population of na ka-naka maoli at 300,000
in 1778. See Report of the Subcommittee of the Committee on Territories on Statehood for Hawai'i,
79th Cong., 2d Sess. app. 209 (1946) (extension of remarks of Joseph R. Farrington, U.S. Representative from Hawai'i). Current studies estimate the extinction of piha (full-blooded) kanaka
maoli by the year 2040. See Kekuni Blaisdell,"Aloha 'Aina" at Heart of Sovereignty, HONOLULU
ADVERTISER, Mar. 22, 1994, § 3, at 21.
96. Hawaiian Homelands Act of 1920, Pub. L. No. 67-34, 42 Stat. 108 (1921) [hereinafter
Homelands Act].

NEW MEXICO LAW REVIEW

[Vol. 25

admission to the United States, the State of Hawai'i became the administrator of the Homelands Act, under the supervision of the United
States. The United States is required to approve any amendments to the
Homelands Act. Native Hawaiians have gained title to a small fraction
of these lands while a majority of the lands are leased by the State of
Hawai'i to private enterprises.
The Hawai'i Admissions Act 97 imposed a trusteeship upon the State
of Hawai'i whereby 200,000 acres of land given to the United States
upon annexation were returned to the State of Hawai'i in the form of
a public trust to be used for the benefit of native Hawaiians. Most of
these lands are also leased by the State of Hawai'i to private enterprises.
Some of the funds generated have been used to administer programs for
na knaka maoli. However, such agencies of the State of Hawai'i as the
Office of Hawaiian Affairs have also mismanaged and misappropriated
these funds.
The trust relationships between na kdnaka maoli and the State of
Hawai'i and the United States have not worked to the benefit of na
kanaka maoli. The Reagan and Bush administrations went so far as to
deny that such a relationship even existed. 98 Upon approving amendments
to the Homelands Act in 1986 and 1992, thus fulfilling the United States
government's duty to oversee the administration of the Hawaiian Homelands program, both President Reagan and President Bush stated that
such oversight was not necessary and that they would defer to the
competence of the State of Hawai'i. Both further stated that recognition
of Native Hawaiians would promote invidious racial distinctions." The
Reagan and Bush administrations thus demonstrated that they did not
understand or acknowledge the distinction between indigenous peoples
and ethnic minorities.
In a last-minute effort, the Bush administration attempted to further
validate its position that the federal government does not have a trust
relationship with na kanaka mao/i. On January 19, 1993, the last day
of the Bush administration, the outgoing Solicitor of the Department of
the Interior signed an opinion concluding that the federal government
had no trust responsibility to na kanaka maoli under either the Hawaiian
Homes Commission Act of 1920 or the Hawai'i Admission Act."00 Fortunately, on November 15, 1993, the current Solicitor under the Clinton
administration withdrew that opinion,' 0 clearing the way for the De-

97. Hawai'i Admissions Act, supra note 94.
98. See Statement by President Ronald Reagan upon Signing H.J. Res. 17 into Law, 22 WEEKLY
CoUP. PRES. Doc. 1462 (Oct. 27, 1986); Statement by President George Bush upon Signing the
Hawaiian Homes Commission Act Amendments, 28 WEEKLY COMP. PRES. Doc. 1876 (Oct. 6, 1992).
99. Id.
100. See The Hawaiian Home Lands Recovery Act: Hearings on S. 2174 Before the Senate
Committee on Energy and Natural Resources, 103d Cong., 2d Sess. 24-29 (1994) (statement of I.
Michael Heyman, Secretary of the Interior's Special Representative under the Hawaiian Homes
Commission Act).
101. Id.
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partment of Interior to engage in discussions regarding the needs of
na kanaka maoli.012
Na kanaka maoli experienced difficulties enforcing the State of Hawai'i's trust obligations. Until 1988, the courts of the State of Hawai'i
considered na kanaka maoli to be wards of the State who lacked standing
to bring a suit before them. In 1988, the Hawai'i Legislature enacted
the Native Hawaiian Trusts Judicial Relief Act, 03 which waived the State's
sovereign immunity and granted nd kanaka maoli the right to sue. This
Act did not provide redress for all past wrongs, however. The Act was
prospective only, taking effect on July 1, 1988.104 The Act further provided
that other means of resolving controversies which arose between statehood
and July 1, 1988, must be provided by law by July 1, 1991, or these
potential causes of action would expire on June 30, 1993.105 The State
did not act, thus nd kanaka maoli may not receive any redress for those
wrongs committed by the State.
Federal and state legislation and appropriations have also failed to
resolve na kanaka maoli's dilemmas. This is due, in part, to the mismanagement of funds and other resources by administrative agencies. It
is mostly the provisions themselves, however, that are inadequate. The
legislation and appropriations address the symptoms of na kanaka maoli's
dilemma, i.e., poor health and education and their loss of culture, 106 but
fail to address the underlying problem. N kanaka maoli lack the power
to determine their own destiny. Self-determination for na kznaka maoli
must serve as the basis of any program addressing the needs of ny
kanaka maoli.
II.

SELF-DETERMINATION

A.

The Principle of Self-Determination
The principle of self-determination is the right of cohesive national
groups, or peoples, to choose for themselves a form of political organization and their relation to other groups. 107 It was once regarded strictly
as "the right of nations to sovereign independence."' 108 Its modern application is not limited to established nations. It is now the right of all
peoples to participate in political institutions of their own choosing and
direct the development of their cultures, economics, and social policies
and structures. 0 9

102. Id.
103. HAW. REV. STAT. §§ 673-1 to 673-10 (1988).
104. 1988 HAW. SESS. LAWS 395, §§ 3-5.

105. 1988

HAW. SESS. LAWS

395, § 5.

106. For example, see 20 U.S.C. § 4401 (1988) (relating to Native Hawaiian Culture and Art
Development); 20 U.S.C. § 4901 (1988) (relating to Education for Native Hawaiians); and 42 U.S.C.
§ 11701 (1988) (relating to Native Hawaiian Health Care Improvement).
107. IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 595 (4th ed. 1990).
108. UMOZURCE OJI UMOZURIKE, SELF-DETERMINATION IN INTERNATIONAL LAW 3 (1972).
109. Id.
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The concept of self-determination is as old as the institution of government itself." 0 All peoples have cherished the right of self-determination,
although history demonstrates that the strong often deny it to the weak."'
Early in its development, self-determination attained the status of a
political principle, but not a legal principle." 2 The principle of selfdetermination also attained the definitive status of a constitutional principle after the American and French revolutions." 3
It was not until after 1945 that self-determination became accepted as
a legal principle. Until 1945, Western jurists assumed or asserted that
the principle of self-determination had no legal content, but was merely
an ill-defined concept of policy and morality."14 Since 1945, developments
in the United Nations have changed that position."' Members of the
United Nations adopted the United Nations Charter in 1945.116 The Charter
incorporated the principle of "self-determination of peoples.""17 This was
the key development in self-determination as a legal principle."' "Western9
jurists now generally admit that self-determination is a legal principle.""
Furthermore, the practices of the United Nations and various countries
and international organizations established the principle as a part of
international law.
Self-determination is manifested through different forms. These forms
include independence 'as a state, association with other groups in a federal
state, or autonomy or assimilation in a unitary (non-federal) state. 120 Selfdetermination operates both externally and internally to ensure democratic
government and the absence of internal or external domination. 12
The United States and the Principle of Self-Determination
Various United States leaders have invoked the principle of self-determination, most notably against the aggressors during the First and
Second World Wars. 22 In drafting the Declaration of Independence,
Thomas Jefferson embodied his fundamental philosophy of government:
We hold these Truths to be self-evident, that all Men are created
equal, that they are endowed by their Creator with certain unalienable
Rights, that among these are Life, Liberty and the Pursuit of Happiness. That to secure these Rights, Governments are instituted among

B.

110.
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.

Id. at 4.
Id.
Id. at 6.
Id.
BROWNLIE, supra note 107, at 595.

Id.
ALF Ross, THE UNITED NATIONS: PEACE AND PROGRESS 3 (1966).
2.
U.N. CHARTER art. 1,

BROWNLIE, supra note 107,
Id.
See UMOZURIKE, supra note
BROWNLIE, supra note 107,
See UMOZURIKE, supra note

at 596.

108, at 3.
at 596.
108, at 13; UNITED STATES DEPARTMENT OF STATE, THE UNITED
STATES AND NON-SELF-GOVERNING TERRITORIES 1 (United States-United Nations Information Series
18, Apr. 15, 1947) [hereinafter U.S. AND NON-SELF-GOVERNING TERRITORIES].
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Men, deriving their just Powers from the Consent of the Governed,
that whenever any Form of Government becomes destructive of these
Ends, it is the Right of the People to alter or abolish it and to
institute new Government, laying its Foundation on such Principles
and organizing its Powers in such Form, as to them shall seem most
23
likely to effect their Safety and Happiness.'
Although the United States has invoked the principle of self-determination
many times in pursuit of its own goals and in applying pressure on other
oppressive nations, the United States has a poor history of allowing
peoples within its territories to invoke the principle against itself. For
example, the United States has a long history of detrimental policies
towards American Indians. It was not until 1975 that the United States
adopted a policy recognizing and promoting the self-determination as24
pirations of American Indians and Alaska Natives.'
A more recent and very important event acknowledging self-determination as a right is the 1992 case of United States v. De Leon Guerrero,121
in which the United States did not dispute whether the indigenous peoples
of the Commonwealth of the Northern Mariana Islands (CNMI) possessed
a right to self-determination. 26 In De Leon Guerrero, the Inspector
General of the Department of the Interior (IG), petitioned to enforce an
administrative subpoena against Governor Lorenzo I. De Leon Guerrero
of the CNMI. 27 The IG sought to exercise its statutory authority pursuant
to 48 U.S.C. § 1681(b) (1988) to conduct an audit of the CNMI's
assessment and collection of income taxes. 12 The audit was an oversight
mechanism which the IG used to evaluate whether the Commonwealth
established and effectively assessed and collected taxes, in order to fund
29
its own government operations.
The indigenous peoples of the CNMI argued that Congress lacked the
power to grant such authority to the IG because such authority violated
their right of local self-government. 30 The United States recognized that
the CNMI had a right of self-government.' 3' However, this right of selfgovernment was subject to the sovereignty of the United States., 32 The
United States successfully argued that the indigenous people of the CNMI
exercised their right of self-determination and chose to surrender their
full sovereignty to the United States. 33 The history of the relationship

123. UMOZURIKE, supra note 108, at 7-8 (citing DOCUMENTS OF AMERICAN HISTORY 103 (Henry
Steele Commager, ed. 1948)).
124. See Indian Self-Determination and Education Assistance Act, Pub. L. No. 93-638, 88 Stat.
2203 (1975) (codified at 25 U.S.C. §§ 450-50n) (1983).
125. No. 92-00001, 1992 WL 321010 (N. Mar. 1. July 24, 1992).
126. See id.
127. Id. at *1.
128. Id.
129. Id.
130. Id. at *34.
131. Id. at *35.
132. Id.
133. Id.
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between the Northern Mariana Islands and the United States is helpful
here.
In 1947, the United States began administering the Northern Mariana
Islands as a part of the Trust Territory of the Pacific Islands, which
the United Nations designated following World War II.114 In 1973, the
CNMI established negotiations with the United States, directed toward
13
a close and permanent political relationship with the United States. 1
After two years, the Covenant to Establish a Commonwealth of the
Northern Mariana Islands in Political Union with the United States of
America (Covenant) was overwhelmingly passed by 78.8% of the vote
103 of the Covenant provides for the right of
in a plebiscite. 3 6 Section
37
local self-government.
The Court found that the CNMI possessed a right of local self3
government which was subject to the sovereignty of the United States. '
The Court acknowledged that the CNMI is not an instrumentality of the
federal government and that it is not "subject to" or in any way
subservient to the Department of the Interior. 3 9 However, it also found
that the people of the Northern Mariana Islands "resoundingly rejected"
independence and free association.' 40 Further, Congress properly assigned
the Department of the Interior to work with the CNMI because, since
its establishment in 1849, the Department of the Interior has dealt with
non-state entities within the United States.' 4' The Court thus concluded42
that 48 U.S.C. § 1681(b) was the law of the land and must be followed.
The outcome in De Leon Guerrero recognized only the diminished
sovereignty of the CNMI because an overwhelming percentage of the
indigenous people of the CNMI chose a "political union with and under
the sovereignty of the United States of Ametica.' ' 43 This case is very
important for the United States' recognition of the right of self-determination. The outcome was not favorable to the indigenous people of
the CNMI only because of the manner in which they exercised this right.
C. International Policy of Decolonization
As discussed earlier, self-determination developed into a legal principle
through the work of the United Nations.' 44 Chapter XI of the United
Nations Charter, titled "Declaration Regarding Non-Self-Governing Territories," seemed to put the principle into action. 45 However, member
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Id. at *5.
Id.at *6.
Id. at *6 & n.5.
Id. at *6.
Id. at *15.
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See supra text accompanying notes 114-19.
U.N. CHARTER arts. 73-74.
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states took a passive role in administering Chapter XI up until 1960. In
the meantime, the United States took advantage of the vagueness of
whether the Chapter focused on "indigenous inhabitants" or inhabitants
generally in the territories.
Under the provisions of Chapter XI, or more specifically, article 73,
all states administering non-self-governing territories must recognize the
interests of their inhabitants as paramount. ' 46 Those states must also
accept a sacred trust obligation to promote the political, economic, social,
and educational advancement of these peoples and to develop self-government among them. 47 Under subparagraph e of article 73, the United
Nations calls upon administering states to submit periodic reports to the
Secretary-General of the United Nations relating to various conditions
48
within these territories.1
Some member states voluntarily submitted information concerning the
non-self-governing territories which they administered.' 49 However, it seems
that the information was not closely scrutinized by the international
community. 5 0
Chapter XI grew out of a wide-spread international concern for the
welfare of the indigenous inhabitants of colonial areas.' However, the
word "indigenous" is not used anywhere within the declaration.5 2 The
United States took advantage of the absence of "indigenous" in the
Declaration, took measures to exclude references to "indigenous" persons
in related resolutions,5 3 and submitted information on its non-self-governing territories which did not reflect the conditions of the indigenous
inhabitants.
In 1946, the United States began submitting reports to the United
Nations concerning the Territory of Hawai'i. 5 4 The United States included
information that Hawai'i had achieved a large measure of self-government
and that the people of Hawai'i wished to become a state of the United
States."' It was the interest of the United States' colonial agents and
other foreigners in Hawai'i to join the union of the United States. 5 6 As
stated earlier, na kanaka maoli, the indigenous inhabitants of Hawai'i,
did not elect to become a state of the United States.' 57
Hawai'i became a state of the United States on August 21, 1959. The
United Nations General Assembly approved the United States' decision
146.
147.
148.
149.
150.
151.

Id. art. 73.
Id.
Id.
U.S. AND NON-SELF-GOVERNING

TERRITORIES,
UMOZURIKE, supra note 108, at 65.
U.S. AND NON-SELF-GOVERNING TERRITORIES,

supra note 122, at 20-22.

See

supra note 122, at 1.
152. See U.N. CHARTER arts. 73-74.
153. See Report of the Committee on Information from Non-Self-Governing Territories, U.N.
GAOR, 8th Sess., Supp. (No. 15) at 10, U.N. Doc. A/2465 (1953) (United States submitted
amendments to substitute "representative inhabitants of the Territories" for "indigenous representatives"; and "representative inhabitants" for "indigenous persons").
154. U.S. AND NON-SELF-GOVERNING TERRITORIES, supra note 122, at 4.
155. Id. at 5.
156. See supra text accompanying notes 89-94.
157. Id.
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to discontinue reporting on Hawai'i as a non-self-governing territory by
adopting Resolution 1469 on December 12, 1959.158 The United Nations'
decision was based solely upon information provided by the United
States. 15 9 About a year later, on December 14, 1960, the United Nations
General Assembly adopted a policy of decolonization by passing resolution
1514, the Declaration on the Granting of Independence to Colonial
6
Countries and Peoples. l60 The United States abstained from the vote . '
The United States remained constant in resisting international efforts to
remove colonial agents and protect indigenous inhabitants in colonial
territories.
In light of the above discussion, one can argue that Hawai'i remains
as a non-sell-governing territory. The United Nations should require the
United States to report on Hawai'i as a non-self-governing territory until
na kanaka maoli exercise their right to self-determination.
Current and Developing International Sources
International sources of the right to self-determination continue to
develop as groups work towards creating an enforceable right. Individuals
claiming the violation of indigenous rights currently base their claims on62
provisions of the International Covenant on Civil and Political Rights'
63
and the International Covenant on Economic, Social and Cultural Rights.
Both Covenants are important sources of law, transforming "values
embodied in the Universal Declaration of Human Rights'6 into binding
legal norms."' 165 These documents can be used to identify violations.
However, only covenants are binding and even when they are binding,
covenants are often difficult to enforce.16 Differences over interpretations
of the Covenants' provisions often preclude effective enforcement. For
example, Article I of both Covenants provides that all peoples have the
right of self-determination. States may dispute the status of indigenous
may deny such groups of their guaranteed
groups as "peoples" and thus
67
1
self-determination.
of
right
Declarations and resolutions adopted by the United Nations General
Assembly do not have the force of law and are not binding on member
states. 6 The Universal Declaration of Human Rights is a declaration
adopted by the United Nations General Assembly, thus it does not have

D.

158. G.A. Res. 1469, U.N. GAOR, 14th Sess., Supp. No. 16, at 37, U.N. Doc. A/4354 (1960).
159. U.N. GAOR, 14th Sess., Annexes, at 99, U.N. Doc. A/4226 (1959).
160. G.A. Res. 1514, U.N. GAOR, 15th Sess., Supp. No..16 at 66-67, U.N. Doc. A/4684 (1960).
161. INTERNATIONAL REVIEW SERVICE, ANALYSIS AND REVIEW OF INTERNATIONAL PROBLEMS: COLONIALISM AND THE UNITED NATIONS 10 (A.G. Mezerik ed., 1964).
162. G.A. Res. 2200A, U.N. GAOR, Supp. No. 16, at 52, U.N. Doc. A/6316 (1966).
163. Id. at 49.
164. G.A. Res. 217(A)III, U.N. Doc. A/810, at 71 (1948).
165. Rachel San Kronowitz et al., Toward Consent and Cooperation: Reconsidering the Political
Status of Indian Nations, 22 HARV. C.R.-C.L. L. REV. 507, 596 (1987).
166. Raidza Torres, The Rights of Indigenous Populations: The Emerging International Norm,
16 YALE J. INT'L L. 127, 150 n.126 (1991).
167. Id.
168. BROWNLIE, supra note 107, at 14.
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the force of law. On the other hand, covenants, treaties, and other forms
of agreements are binding on those states that are parties to them. 69
Thus, the Economic, Social and Cultural Covenant and the Civil and
Political Covenant are binding on those states that have ratified them. 70
President Carter signed the Covenants in 1977,1 7 but the United States
Senate has formally ratified only the Covenant on Civil and Political
Rights.' 72 It did so with many reservations, understandings, and declarations.1 73 Most significantly for this discussion, the United States declared
that the right of self-determination is not self-executing. 74 Thus, the
citizens of the United States will not enjoy the right of self-determination
until Congress enacts an enabling statute which makes it a part of the
laws of the United States.
The Committees created to implement the Covenants can entertain
complaints, but only those against parties that have explicitly recognized
its authority. 175 Even then, full compliance cannot be guaranteed.1 76 The
Declaration and Covenants have been invoked with great frequency and,
to this extent, they can be regarded as normative instruments that create
minimal legal obligations and that help shape international practices. 177
In this manner, some of the Covenants' provisions have become part of
customary international law 78 and may still have binding force on nations
that have not ratified them.
These covenants, however, fail to address the distinct nature of indigenous rights, providing for the enforcement of individual rights rather
than group rights. Recently, indigenous issues have finally begun to receive
significant attention from the international community.
An indigenous norm is growing and taking on life in the international
community. Domestic and international declarations, studies, international
bodies dealing exclusively with indigenous issues, and the attention given
by states to indigenous concerns evidence the "crystallization of a norm
protecting indigenous rights.' ' 79 In 1982, the United Nations Sub-Commission on the Prevention of Discrimination and Protection of Minorities
established the Working Group on Indigenous Populations (Working
Group), 80 the first group formed to deal exclusively with indigenous
concerns. The Working Group has become the main forum for promoting
indigenous rights.' 8 '
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Id. at 158.
See Torres, supra note 166, at 171-72.
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In 1993, the Year of Indigenous Peoples, the Working Group completed
82
a draft Declaration on the Rights of Indigenous Peoples (Declaration).
The Declaration addresses land rights; rights to cultural identity, language,
religion, and education; economic rights; rights of participation; and
3
rights to self-government, autonomy, and self-determination.' Two committees and the United Nations General Assembly must now vote on the
Declaration. 8 4 On December 9, 1994, the United Nations General Assembly held a special meeting to launch the International Decade of the
World's Indigenous People, 1994-2004.85 Many indigenous groups hope
that the United Nations General Assembly will adopt the Declaration
during this decade. Some advocates for the rights of indigenous peoples
within the United States remain optimistic, reflecting that the United
States delegation in Geneva has demonstrated interest in the successful
passage of the Declaration. 8 6 The next decade may produce important
developments for the protection of the rights of indigenous peoples,
including the right to self-determination.
An important aspect of the current indigenous norm is the recognition
of an aboriginal right to self-determination.' 8 In 1988, at the sixth session
of the Working Group, it was reported that:
[Aiccording to the overwhelming majority of indigenous representatives, [it was established that] self-determination and self-government
should be amongst the fundamental principles of the draft declaration
Many speakers underlined that it was
[of indigenous rights] ....
essential for the draft declaration to guarantee in the8 strongest language
possible free and genuine indigenous institutions.'
The Declaration provides, in part, 8 9 that
Indigenous peoples have the right of self-determination, in accordance
with international law by virtue of which they may freely determine
their political status and institutions and freely pursue their economic,
social, and cultural development. An integral part of this is the right
to autonomy and self-government; .... 190

182. General Assembly Holds Special Meeting to Launch International Decade of World's Indigenous People (1994-2004), FED. NEWS SERV., Dec. 9, 1994, at United Nations Package section
[hereinafter International Decade].
183. See also HAUNANi-KAY TRASK, FROM A NATIVE DAUGHTER: COLONIALISM & SOVEREIGNTY IN
HAWAn 42-47 (1993).
184. U.N. Discusses Problems of Indigenous Peoples in Geneva, DEUTSCHE PRESSE-AGENTUR, July
25, 1994, at International News section.
185. International Decade, supra note 182.
186. Martin Edwin Andersen, Turning Our Backs on Those Who Were Here First?, WASH. TIMES,
Nov. 24, 1994, at A17.
187. Torres, supra note 166, at 163.
188. Id. at 161-62 (citing Sub-Commission on Prevention of Discrimination and Protection of
Minorities: Study of the Problem of Discrimination Against Indigenous Populations, Report of the
Working Group on Indigenous Populations on Its Sixth Session, U.N. Doc. E/CN.4/Sub.2/1988/
80 (1988)).
24
189. See generally TRASK, supra note 183, at 282-87 (additional provisions pertaining to selfdetermination).
190. Id. at 281.
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The Declaration sets out provisions for claims procedures and mechanisms
for resolving disputes, including "negotiations, mediation, arbitration,
national courts and international and regional human rights review and
complaints mechanisms.' ' 91 The Declaration further provides that the
standards set forth therein are minimum standards, 192 and that the Declaration may not be interpreted as implying any right to engage in conduct
aimed at destroying any of the rights and freedoms set forth therein. 193
Although the Working Group's drafts and declarations are not currently
binding on any state, they illustrate the relative importance assigned to
various indigenous issues by the parties involved. 194 Once the draft declaration is finalized and if used as the basis for a covenant binding on
all signatories, the covenant itself will become an additional implementation mechanism for indigenous rights. 95 Indigenous norms are more
easily enforceable if incorporated into a covenant signed and ratified by
members of the international community; however, it may eventually
become enforceable as customary law through its acceptance and usage
by members of the international community. Torres predicts that "[als
one state after another adopts the norm, it will become increasingly selfenforcing and its prescriptions increasingly hard to violate. ' 196
In addition to the cooperative work of the General Assembly of the
United Nations to adopt covenants, declarations, and protocols protecting
the right of peoples to self-determination, specialized agencies of the
United Nations have made major contributions as well. The International
Labour Organisation (ILO) has adopted various conventions recognizing
the rights of indigenous peoples to self-determination. 97 Its work appears
specialized because of its focus on labor; however, for two generations,
the ILO has accomplished an immense quantity of work "towards giving
practical expression to a number of very important human rights and
towards establishing standards of treatment." 98
E.

Recent Developments in the United States Government
On November 23, 1993, President Clinton signed United States Senate
Joint Resolution No. 19,199 acknowledging the 100th anniversary of the
January 17, 1893, overthrow of the Kingdom of Hawai'i and offering

191. Id. at 287.
192. Id.
193. Id. at 287-88.
194. See id. at 171-72.
195. Id.
196. Id. at 175.
197. See Russel Lawrence Barsh, An Advocate's Guide to the Convention on Indigenous and
Tribal Peoples, 15 OKLA. CITY U. L. Rav. 209 (1990).
198. BROWNLIE, supra note 107, at 568. Unfortunately, the United States has consistently refrained
from ratifying ILO Conventions. Although approximately 174 ILO Conventions exist, see Lance
Compa, Labor Rights and Labor Standards in International Trade, 25 LAW & PoL'Y INT'L Bus.
165, 175 (1993), the United States has ratified only seven of them, as evidenced by a search of
United States Treaties. Search of Westlaw, U.S. TREATIES file (Jan 23, 1995).
199. Joint Resolution to Acknowledge the 100th Anniversary of the January 17, 1893 Overthrow
of the Kingdom of Hawaii, Pub. L. No. 103-150, 107 Stat. 1510 (1993) [hereinafter Joint Resolution].
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an apology to Native Hawaiians on behalf of the United States. The
joint resolution was introduced by Senator Daniel Akaka, a Native Hawaiian. The joint resolution passed the Senate by a vote of 65 to 34,
on October 27, 1993. The House passed the joint resolution less than
three weeks later, on November 15, 1993.200
Congress drafted the joint resolution with great care because it is an
enforceable statute. Congress included many acknowledgements and recognitions and avoided creating any enforceable rights. In the joint
resolution, Congress acknowledged that the Kingdom of Hawai'i was
both sovereign and independent. It also acknowledged that the United
States Minister "extended diplomatic recognition to the Provisional Government that was formed by the conspirators without the consent of the
Native Hawaiian people or the lawful Government of Hawai'i and ' in
law. 201
violation of treaties between the two nations and of international
In the joint resolution, Congress recognized that na kanaka maoli are
indigenous people. In addition, section 2 of the joint resolution provides
a significant change, compared to past United States Congress legislation,
in departing from a blood quantum requirement when defining who is
a Native Hawaiian. Although limited to its use in the joint resolution,
a "Native Hawaiian" is defined as "any individual who is a descendant
of the aboriginal people who, prior to 1778, occupied and exercised
' 20 2
sovereignty in the area that now constitutes the State of Hawai'i.
Congress acknowledged the historical significance of the overthrow of
the Kingdom of Hawai'i on January 17, 1893, which resulted in the
2 °3
suppression of the inherent sovereignty of the Native Hawaiian people.
Congress expressed its commitment to acknowledge the ramifications of
the overthrow of the Kingdom of Hawai'i, in order to provide a proper
foundation for reconciliation between the United States and the Native
Hawaiian people. 204 Despite the various acknowledgements and recognitions, however, the language of the joint resolution neither acknowledges
nor creates any rights of Native Hawaiians. Further legislation is necessary.
Recent Developments in the State of Hawai'i
No knaka maoli gained the support of the State of Hawai'i in their
struggle for self-determination. On July 1, 1993, former Governor John
Waihe'e of the State of Hawai'i signed into law Senate Bill 1028, the
Native Hawaiian Sovereignty Act. 2 5 The purpose of the Act is:
to acknowledge and recognize the unique status the native Hawaiian
people bear to the State of Hawai'i and to the United States and to
facilitate the efforts of native Hawaiians to be governed by an in-

F.

200.
201.
202.
203.
204.
205.

139 CONG. REC. 9627, 9632 (daily ed. Nov. 15, 1993).
Joint Resolution, supra note 199 (emphasis added).
Id. § 2 (emphasis added).
Id. § 1, cl. 1.
Id. § 1, cl. 4.
1993 HAW. SESS. LAWS 359 (1993).
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digenous sovereign nation of their own choosing. In the spirit of selfdetermination and by this Act, the Legislature seeks counsel from the
26
native Hawaiian people. 0
Subsequent acts of the Hawai'i Legislature provide the mechanisms which
will allow no k~naka maoli to exercise their right of self-determination
by providing for education of the general population concerning sovereignty, 20 7 for plebiscites and conventions, 20 and to the appropriations
necessary to fulfill the purposes of the Native Hawaiian Sovereignty

Act .209

III.

ANALYSIS

A.

The Right of Self-Determination Currently Lacks Enforceability
The International Covenant on Civil and Political Rights fails to protect
the rights of indigenous peoples to political participation and self-determination because it lacks the necessary enforceability and breadth. This
is illustrated by Mary Ellen Turpel in an article 21 0 analyzing the decision
of the United Nations Human Rights Committee in Mikmaq Tribal Society
v. Canada,21' finding that "[clommunications alleging violations of international human rights norms must be submitted by named individuals
in order to be admitted by the Human Rights Committee and reviewed
on the merits. '2 12 Turpel remarked that the requirement that individuals
submit the communications "presents a conundrum for indigenous peoples
because the human rights violations they suffer are not simply individual
in nature; they are typically collective. ' ' 213 Turpel observed that indigenous
peoples have no forum in which to advance self-determination claims
"because States, not peoples, have access to and shape United Nations
institutions. "1214
The decision in Ominayak v. Canada2l5 frustrated the value of the
Covenant to indigenous groups. On one hand, the Human Rights Committee reaffirmed the Covenant's recognition and protection "in most
resolute terms" of a people's right of self-determination "as an essential
condition for the effective guarantee and observance of individual human

206. 1993 HAW. SESS. LAWS 359, § 2 (1993).
207. 1993 HAW. SESS. LAWS 354 (1993).
208. 1994 HAW. SESS. LAWS 200 (1994).

209. 1993

HAW. SESS. LAWS

359, §9.

210. Mary E. Turpel, Indigenous Peoples' Rights of Political Participationand Self-determination:
Recent InternationalLegal Developments and the Continuing Struggle for Recognition, 25 CORNELL
INT'L L.J. 579 (1992).
211. Id. at 582 (citing U.N. Doc. CCPR/C/43/D/205/1986 (1991) (Human Rts. Comm. final
decision released Dec. 3, 1991).
212. Id. at 584.
213. Id.
214. Id. at 586.
215. Id. at 586 (citing U.N. Doc CCPR/C/38/D/167/1984 (1990) (Human Rts. Comm. decision
released March 28, 1990)).
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rights and for the promotion and strengthening of those rights.

21

6

On

the other hand, the Committee strictly construed the Optional Protocol,
recognizing that the right of self-determination is conferred upon peoples,
and, determined that only peoples, not an individual, can be victims of
a violation of this right. 217 With this approach, the Committee denied
means of monitoring states' violations
indigenous peoples an international
218
of collective human rights.

The right to political participation under Article 25 of the Covenant
does not afford indigenous groups protection of their interests in selfdetermination either.2 19 The Human Rights Committee "found that Canada had not violated Article 25 of the Covenant by' ' excluding the Mikmaq
from the constitutional discussions in the 1980s 220 because Article 25
"does not require that any affected group, however large or small, be
'22 1
The Committee found that
able to send a representative."

[tihis would be beyond the requirement of the international human
rights obligation in the Covenant as Article 25 cannot be taken to
mean that "every citizen may determine either to take part directly
in the conduct of public affairs or to leave it to freely chosen
the
representatives. It is for the legal and constitutional system of 222
participation.
such
of
modalities
the
for
State party to provide
Such a decision reinforces the power of States to exclude indigenous
peoples from participation when they constitute a minority.
Self-determination is not fully protected by measures ensuring political
223
participation. Self-determination is broader and more encompassing.
Turpel noted: "Self-determination recognizes not only the right simply
but also
to participate in political institutions developed by another state
' 224 However,
institutions.
governing
own
their
establish
to
peoples' rights
indigenous peoples find themselves in a "Catch-22" situation. In order
to attain self-determination or self-government, indigenous peoples must
advocate for it through a process and in a forum from which they are
effectively excluded. Turpel concluded that "the door has been closed
to self-determination complaints, and the door has been effectively closed
"225
to public participation complaints from indigenous groups.
Other doors remain open, however. As Turpel noted, "the ultimate
recourse for indigenous peoples is public opinion.

' 226

Direct political

action and the mobilization of public opinion by indigenous peoples in

216.
217.
218.
219.
220.
221.
222.
223.
224.
225.
226.

Id. at 587, n.17.
Id.
Id.
Id. at 595.
Id.
Id. at 596.
Id. (citing Mikmaq Tribal Society at
Id. at 595.
Id.
Id. at 596.
Id. at 598.

5.4).
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Canada have provided the necessary impetus for Canada to focus on
some of the human rights problems that indigenous peoples face. 227
Na kanaka maoli have persevered and should continue to do so despite
the lack of enforceable rights of self-determination. In Canada, indigenous
peoples are not waiting "for the United Nations to pronounce on rights
that indigenous peoples understand as inherently theirs." 228 Neither should
na kanaka maoli. The task at hand is a daunting political challenge, but
indigenous groups must never give up and must continue, themselves, to
shape international law and the right to self-determination, domestically
and internationally. Reflecting on the struggles of indigenous peoples in
Canada, Turpel states, "that it may also be the case that before effective
changes are made in international fora, actual movement is required at
a state level, such as in Canada, in order to promote the international
recognition of indigenous peoples' status and rights. ' 229 Na kanaka maoli
should continue their efforts in the State of Hawai'i, in the halls of
Congress, and in international arenas.
B. Na Kanaka Maoli Retain Their Right to Se/f-Determination
As argued earlier, although Hawai'i is now a member state of the
United States, na kanaka maoli continue to possess a right of selfdetermination. Unlike the indigenous peoples of the Commonwealth of
the Northern Mariana Islands (CNMI), the indigenous people of Hawai'i
did not exercise their right of self-determination and did not surrender
their sovereignty to that of the United States by choosing to join its
political unity.
In contrast to the history of the indigenous people of the CNMI, as
discussed earlier, 230 no kanaka maoli did not "resoundingly reject" independence or other forms of self-government. Almost seventy-nine percent of the indigenous peoples of the CNMI exercised their right to selfdetermination and surrendered primary sovereignty to the United States. 23
In contrast, the indigenous people of Hawai'i did not exercise their right
to self-determination. They opposed annexation and statehood but were
outvoted by the foreign majority. Na kanaka maoli continue to possess
the right to self-determination. The State of Hawai'i and the United
States should not prevent na kdnaka maoli from exercising that right.
C.

Categorization of Na Kdnaka Maoli
Na kanaka maoli's concerns and problems may continue because of
people's misconceptions about them. Many people do not understand
that na kanaka maoli constitute a group distinct from the general pop-

227.
228.
229.
230.
231.
1992),

Id.
Id. at 601.
Id. at 601-02.
See supra notes 125-43 and accompanying text.
United States v. De Leon Guerrero, No. 92-00001, 1992 WL 321010 (N. Mar. 1. July 24,
at *35
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ulation of Hawai'i. This is often due to the confusion created by the
loose use of the term "Hawaiian." "Hawaiian" is often used by people
to refer to a person residing in Hawai'i just as one would use the terms
"New Mexican" and "Californian" to refer to persons residing in New
Mexico and California, respectively.
Adding the modifier "native" in order to distinguish between ethnic
Hawaiians and Hawai'i residents has its advantages and disadvantages.
It has the advantage of clarifying that native Hawaiians constitute a
population distinct from the general population of Hawai'i. However,
people may misunderstand native Hawaiian to refer to someone born in
Hawai'i as distinguished from someone who was born in another state
but later moved to Hawai'i. Another disadvantage of the term "native"
is that people often confuse the adjective "native" with the noun "native,"
which is synonymous with "primitive" and "savage," and antonymous
with "learned."
"Na kanaka maoli" is preferable because it is in the language of
na kanaka maoli and is self-defining. As a practical consideration, however, "Native Hawaiian" will find continued use as it is used by the
governments of the United States and the State of Hawai'i.
Governmental programs often identify and address the needs of particular groups. In order to benefit from these programs, one must meet
certain qualifications designed to identify members of the particular group.
Thus, categorization becomes important.
Applications and questionnaires often include a section for ethnicity.
Native Hawaiians do not have their own category. Nor do they specifically
fit into any existing categories. Although na kanaka maoli are Pacific
Islanders, their history makes them distinct from other groups who fall
under the category of Asian/Pacific Islanders. Some kanaka maoli advocate inclusion in the category of Native American which often parenthetically identifies American Indians and Alaska Natives. However,
this position is opposed by some kanaka maoli and American Indians
and- Alaska Natives.
Those who advocate inclusion in a category of Native American argue
that Hawai'i is now a part of the United States of America, thus making
the citizens of Hawai'i Americans. Thus, the distinct indigenous population
native to Hawai'i are Native Americans. Others advocate a separate
categorization because Hawai'i is not a part of the Americas. Hawai'i
is a part of Polynesia, and nd kanaka maoli are Polynesians.
American Indians and Alaska Natives oppose including na kanaka
maoli and themselves under a single category of Native American. Recently, Rachel Joseph, interim executive director of the National Congress
of American Indians, testified that categorization of American Indians,
Alaska Natives, and Native Hawaiians under the category of Native
Americans would frustrate the efforts of American Indian and Alaska
Native groups. 232 Joseph recognized that na kanaka maoli need a new
232. Review of Federal Measurements of Race and Ethnicity: Hearings Before the Subcommittee
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categorization in order to identify their needs.233 However, she also noted
that American Indians and Alaska Natives have a special status and trust
relationship with the United States, a relationship which the United States
has not affirmatively acknowledged with no knaka maoli.23 4
The issue of recategorizing no kanaka maoli remains unresolved. However, Hawai'i Senator Daniel Inouye, recognizing the controversial nature
of recategorizing Native Hawaiians, has committed the Senate Committee
on Indian Affairs to continue researching possible alternatives. 235
D.

Possibilities
Na kanaka maoli should continue to generate support for their sovereignty movement and those of other indigenous groups. Groups of
no kanaka maoli are doing this through education, "Hawaiian Sovereignty" seminars, public demonstrations, widespread media attention,2316
and participation in indigenous peoples' meetings, activities, and tribunals.
For example, Hui Na'auao, in coordination with the State of Hawai'i, 237
works with approximately fifty organizations in coordinating workshops,
seminars, and discussions concerning sovereignty. The 'Ohana Council
has engaged in numerous activities which attract the attention of the
media and the public. Members of the 'Ohana Council passed out flyers
along Waikiki Beach and Honolulu International Airport, urging tourists
to go home because tourism commercializes no kdnaka maoli's culture
and violates no kanaka maoli's practice of aloha 'ina ("love for the
land") with pollution and depletion of precious natural resources such
as fresh water. 23 Many kanaka maoli sport "Kingdom of Hawai'i" license
239

plates on their cars.

Organizations are enrolling members and conducting their own governments. The 'Ohana Council claims over 7,000 members. 240 The organization with the largest enrollment is Ka Lahui Hawai'i. Ka Lahui
Hawai'i is a Hawaiian nation formed in 1987.241 It currently has more
than 20,000 enrolled members. 242 Ka Lahui Hawai'i has held three constitutional conventions. Ka Lahui Hawai'i maintains its own organized
on Census, Statistics and PostalPersonnel of the House Committee on Post Office and Civil Service,
103d Cong., 1st Sess. 236 (1993).
233. Id.
234. Id.
235. Letter from Daniel K. Inouye, Chairman, Senate Committee on Indian Affairs, to Katherine
K. Wailman, Chief of Statistical Policy, Office of Information and Regulatory Affairs, Office of
Management and Budget (Sept. 1, 1994) (on file with the U.S. Senate Committee on Indian Affairs).
236. The author's search of the NEXIS database disclosed more than one hundred news articles
touching upon Hawaiian sovereignty with dates ranging over the past two years and publication in
newspapers throughout the United States and Canada.
237. See 1993 HAW. SEss. LAWS 354, § 2.
238. Native Hawaiians' Push for Own Nation is Growing; Civil Disobedience Used to Challenge
State Authority, ARIZONA REPUBLIC, May 29, 1994, at A25 [hereinafter Civil Disobedience].
239. Id.
240. See Kekuni Blaisdell, "Aloha 'Aina" at Heart of Sovereignty, HONOLULU ADVERTISER, Mar.
22, 1994, § 3, at 21.
241. Id.
242. Id.
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243
government, which includes executive, legislative, and judicial branches.
Many individuals have defied the authority of the State of Hawai'i
and the United States. Many kanaka maoli occupy state lands, without
securing state permits, which they claim as their own. The State of
Hawai'i has repeatedly charged attorney Paka Laenui with contempt as
he and his clients defy courtroom protocol while refusing to recognize
the jurisdiction of the State over na kanaka maoli. Paka Laenui also
244
refuses to pay taxes to either the State of Hawai'i or the United States.
Dr. Kekuni Blaisdell, leader of Ka Pakaukau, organized an international
tribunal formally known as the People's International Tribunal, held in
Hawai'i during August 1993. Under international law, states may set up
2 45
These tribunals may proad hoc international tribunals by agreement.
duce valuable pronouncements on delicate issues, much depending on the
status of the tribunal and its members and the conditions under which
it does its work. 246 Nine judges listened to an indictment of the United
States for its abuse of na kanaka maoli's rights. Although the United
States was invited to the tribunal, no representative showed up. The
judges included lawyers from the United States, New Zealand, and Saskatchewan, a theologian, and two writers. After hearings on all of the
the judges issued an interim finding that
major islands of Hawai'i,
24 7
indictment.
sustained the
Although the organization and motivation of the various individuals
and groups of na knaka maoli strengthen the sovereignty movement,
they must be careful. The conflicts between and among the various groups
have created tension among na kanaka maoli. They must work together.
Otherwise, the State of Hawai'i and the United States may divide and
conquer them.
Indigenous peoples should also seek cooperation from other "dominant" nations and international organizations to apply pressure to the
United States and to encourage it to recognize the rights of indigenous
peoples within its territories. Non-governmental organizations (NGOs)
may provide the strongest advocacy because they do not have political
alliances with the United States which they would run the risk of jeopardizing.
It is odd that the State of Hawai'i adopted the proclamation of King
Kamehameha III, "Ua mau ke ea o ka 'ina i ka pono" (the sovereignty4 1
of the land is perpetuated through righteousness), as its state motto,z
yet continued to abuse the rights of na ktnaka maoli. The State of

243. Id.
244. Poka Laenui, Address at the Hawaiian Sovereignty Seminar at Loyola Marymount University
in Los Angeles, California (April, 1993).
245. BROWNLIE, supra note 107, at 23-24.

246. Id.
247. Alexander Cockburn, Hawaiians Want Their Land Returned; Sovereignty Movement Grows,
Pressing for 'Nation within a Nation' Status, L.A. TIMEs, Aug. 24, 1993, at B7.

248. See HAW. CONST. art. XV, § 5; HAW. REV. STAT. § 5-9 (1988).
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Hawai'i may change its course, 249 however, as it has taken a strong stand
in recognizing that no kanaka maoli possess a right to self-determination.
Former Governor John Waihe'e remarked that "few people today ...
doubt that sovereignty will happen. It is a matter of how, when and in
what form. ' 250 In September 1995, no kanaka maoli will decide whether
or not they want sovereignty in some form through a plebiscite by mail. 25'
If no knaka maoli decide that they want some form of sovereignty,
they will probably hold another plebiscite or a convention to determine
what form of sovereignty they want. In the meantime, many workshops,
seminars, and discussions are planned in order to ensure that no kanaka
maoli make informed decisions.
The various organizations of no knaka maoli have different formulations of what they perceive is the best model for self-determination.
Ka Lahui supports a nation-within-a-nation model similar to the model
used for American Indian nations within the United States. Other groups
such as Ka Pakaukau and the 'Ohana Council see secession 25 2 as the
only solution because the nation-within-a-nation model as utilized with
American Indian nations have subjected American Indian nations to
policies of the United States and states within whose territories they are
located.
Furthermore, in light of the past history of relations between the United
States and no kanaka maoli and the State of Hawai'i and no kanaka
maoli, some view the nation-within-a-nation model as one which would
continue to suppress the interests of no kanaka maoli. Na kanaka maoli
are not adequately protected by programs administered by the State of
Hawai'i because many live outside of Hawai'i. Approximately 200,000
Native Hawaiians live within the Hawaiian archipelago. Approximately
another 120,000 live in other states of the United States. The rights of
no kanaka maoli as indigenous people cannot be so limited. Native
Hawaiians currently living outside of the State of Hawai'i cannot participate in electing trustees for the Office of Hawaiian Affairs because
an eligible voter must reside in the State of Hawai'i and be qualified
to vote in general elections of the State of Hawai'i. 253 Members of other
indigenous populations do not lose their indigenous identity by travelling
beyond the territorial boundaries established by another sovereign. Moreover, the United States government and the State of Hawai'i deny the
rights of no ka-naka maoli by defining "Native Hawaiian" persons entitled
to trust and program benefits as those having a specific blood quantum

249. It is this author's opinion that many Native Hawaiians are skeptical because of the State
of Hawaii's past abuses and overwhelming economic motivations that drive the decision-making
process.
250. Civil Disobedience, supra note 238, at A25.
251. Mahealani Kamauu, Hold Fast to Aloha Character, HONOLULU ADVERTISER, June 2, 1994.
252. It is this author's opinion that secession is not favored because of the violence that has
historically accompanied such movements. However, if well planned, secession can be peaceful.
Perhaps the changeover from British to Chinese control of Hong Kong could serve as a model.
253. See HAW. REV. STAT. § 11-15(b) (1993).
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and/or State of Hawai'i citizenship. Na kanaka maoli must exercise
independence and the ability to define themselves.
Progress is Measured in Small Achievements
a-kanaka maoli recently achieved an important victory in their struggle
to protect their land and establish a land base for their sovereign nation.
After over sixteen years of demonstrations, protests, and trespassing, a
group of kanaka maoli, the Protect Kaho'olawe 'Ohana (Family), and
many supporters have secured the return of the island of Kaho'olawe
from the United States.
A 1953 Executive Order formally gave the military control of Kaho'olawe,
but it stipulated that the military must return the island to civilians when
the military no longer needed it. For over fifty years, the United States
Navy used Kaho'olawe for target practice. That activity ceased on October
22, 1990.254 Thus, the United States Navy began the process of returning
Kaho'olawe.
Congress conveyed title to the island of Kaho'olawe to the State of
Hawai'i in Title X of the Department of Defense Appropriations Act,
1994 [hereinafter Conveyance Act], 25 enacted on November 11, 1993.
Recognizing the historical, cultural, and natural significance of Kaho'olawe,
which is included on the National Register of Historic Places, Congress
found it "timely and in the interest of the United States to recognize
and fulfill the commitments made on behalf of the United States to the
people of Hawai'i and to return to the State of Hawai'i the island of
Kaho'olawe. ' '256 On May 9, 1994, the United States Navy formally returned title to Kaho'olawe to the State of Hawai'i.
The United States Navy, however, will continue to control access to
Kaho'olawe for at least ten years. Under the Conveyance Act, the United
States, through the Secretary 6f the Navy, will transfer the control of
access to the State of Hawai'i within no more than ten years from the
date of enactment of the Conveyance Act or when the activities required
by the Act, including ordnance clearance or removal activities and en25 7
vironmental remediation activities, are complete, whichever comes first.
Thus, the United States may maintain control over access to Kaho'olawe
until .approximately 2005. It will then transfer control to the State of
Hawai'i.
The State of Hawai'i may eventually return some degree of control
over Kaho'olawe to nd kdnaka maoli. The State of Hawai'i holds the ,
resources and waters of Kaho'olawe in trust as part of its public land
trust. 2 8 However, the State will transfer management and control of
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254. Noa Emmett Aluli, Healing a Shattered Island Shrine, HONOLULU ADVERTISER, Mar. 15,
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Kaho'olawe and its waters to "the sovereign native Hawaiian entity upon
its recognition by the United States and the State of Hawai'i. ' ' 29 Thus,
the State of Hawai'i may transfer control over Kaho'olawe to a sovereign
nation of na kanaka maoli. However, both the United States and the
State of Hawai'i must recognize the sovereign nation. Recognition by
the State of Hawai'i currently looks promising. Recognition by the United
States, on the other hand, is not currently foreseeable.
The United States Navy should have returned Kaho'olawe to na kdnaka maoli. The United States acquired Kaho'olawe from the Provisional
Government upon annexing Hawai'i in 1898. The Provisional Government
had illegally overthrown the Hawaiian government in 1893, thus the
Provisional Government did not possess the legal right to convey
Kaho'olawe. Kaho'olawe rightfully belonged to nd kanaka maoli, and
the United States Navy should have returned the island to them. By
conveying Kaho'olawe to the State of Hawai'i, the United States has
placed na kanaka maoli in yet another trust relationship with the State
of Hawai'i. Such an arrangement has not benefitted na kanaka maoli
in the past, and the limiting language of the State's Kaho'olawe Conveyance Act does not generate greater expectations.
It is too early to determine the extent of this achievement for na
kanaka maoli. The State of Hawai'i continues to control access to
Kaho'olawe and to the remediation funds and efforts. The State of
Hawai'i currently controls the future of Kaho'olawe and na kanaka maoli.
Nd knaka maoli will consider the return of Kaho'olawe as a true victory
when the island is returned to them.
CONCLUSION
Despite the developments in international law, the United States and
the State of Hawai'i have no legal obligations to recognize the sovereignty
of no kanaka maoli. However, they have moral obligations to fulfill as
they have committed many wrongs against na kanaka maoli for many
years.
In addition to constructing arguments incorporating history, policy and
the law, na kanaka maoli must also continue to appeal to policy makers
who can exert pressure upon both governments. Although the United
States actively pursues the protection of human rights in other countries,
it has continued to violate the human rights of indigenous peoples within
its own territories. The State of Hawai'i appears to have taken a proactive
approach with the desire of nd kdnaka maoli to exercise their right to
self-determination. Nd kdnaka maoli must proceed with caution and
continue to embrace their own visions of sovereignty. Otherwise, diplomacy and compromise may leave na kanaka maoli with nothing gained.
Nd kanaka maoli must continue to work and share with other peoples.
Perhaps the events that take place in Hawai'i as na kanaka maoli exercise
self-determination may serve as evidence to the United States and other

259. Id.
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nations that the exercise of self-determination by indigenous peoples
benefits all peoples. Perhaps it is the "manifest destiny" of all indigenous
peoples to extend self-determination throughout the world. "Ua mau ke
ea o ka 'ina i ka pono."
LISA CAMI OSHIRO

